Ord. No. 00-13
BOARD OF SUPERVISORS
COUNTY OF YORK
YORKTOWN, VIRGINIA
Ordinance

At aregular medting of the Y ork County Board of Supervisors hed in the Board Room, Y ork
Hall, Yorktown, Virginigonthe_ day of 2000:

Present Vote

Wadter C. Zaremba, Chairman
James S, Burgett, Vice Charman
ShelaS Nall

Dondd E. Wiggins

MdanieL. Rgop

On motion of , which carried , the following ordinance was adopted:

AN ORDINANCE TO AMEND THE CENTRALIZED PURCHASING POLICY
FOR YORK COUNTY

WHEREAS, Sections 15.1-127 and 11-35 of the Code of Virginia authorized the Board of
Supervisors to provide for the centrdized competitive purchasing of dl supplies equipment, materids
and commodities for dl departments, officars, and employees of the County, to indude the County
School Board and the Board of Public Wefare or Socid Services

NOW, THEREFORE, BE IT ORDAINED by the York County Board of Supervisors this

day of 2000, thet the centrdized procurement policy for dl goods and services for

the County of York, as adopted July 19, 1997, be and it is hereby amended to read and provide as
follows

ARTICLE I. PURPOSE, DEFINITIONS, APPLICATION OF POLICY

1-1. Purpose.

The purpose of this palicy is to increase public confidence in purchesing by Y ork County, to provide
for far and equitable trestment of dl personsinvalved in public purchesing by the County, to maximize
the purchaang vaue of public funds, to foster competition in the procurement process to the maximum
feesble extent, and to provide for a centrdized purchesng sysem of qudity and integrity for the
County.

1-2. Effective Date.

Thispalicy sl bein effect on and after duly-1-1997 October 1, 2000.

1-3. Authority.
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This policy is adopted pursuant to 88 11-35(D) and 15.1-127 of the Code of Virginiaand is intended
to supersede the operation of the Virginia Public Procurement Act as it gpplies to the procurement
actions of the departments, agendies, officers, and employees subject to this policy. Those sections
st forth in § 11-35(E) of the Code of Virginiawhich, by law goply to dl counties, are incorporated
herein or are liged in an gopendix to this palicy for convenience. No ather provisons of the Virginia
Public Procurement Act shdl goply unless spedificaly incorporated in this palicy.

1-4. Definitions.

For purposes of this palicy the following words and phrases shdl have the meanings set forth beow:

@

()

©

Approving Autharity - "Approving Authority” shal meen the Board of Supervisors or

the County School Board or the 'Y ork-Poquoson Socia Services Board.

Board or Board of Supervisors - "Board” or "Board of Supervisors' shdl meen the

Board of Supervisors of York County, Virginia

Compeitive Negatiation - Competitive negatiation is a method of procurement, which

conggsof thefalowing dements

1.

Issuance of a written request for proposd indicating in generd terms whet is
sought to be procured and containing or incorporating by reference the other
goplicable contractud terms and conditions induding any unique cgpabilities or
qudificationswhich will be required of the offeror.

Public notice of the request for proposd a least ten (10) caendar days prior
to the date st for recaipt of proposals by posting a the entrance to the Divi-
son of Purchasing for York County and by publication in a leest one news-
paper of generd dreulation in York County. In addition, proposas may be
soliated directly from potentia offerors

On the badis of the evaduation factors established by this palicy and by the re-
quest for proposd, at leest three (3) offerors deemed to be the most qudified,
responsble and suitable on the bagis of initid responses shdl be sdected. (If
less than three (3) proposals are received, then less than three (3) offerors
may be 0 sHected)) Individud discussons shdl then be had with each such
offeror.

Review of the proposals submitted and discussions with offerors shal be con
ducted by a pand etablished by the usng agency of nat less than three
County representatives that shdl indude one representetive of the Purchesing
Divison designeted by the Purchasing Agent.

Repetitive informd interviews shdl be pamissble. Offerors shal be encour-
aged to daborate on their qualifications, scope of work, performance data, or
expatise petinent to the proposad project as wel as any dternative con
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cepts These discussons may encompass non-binding estimetes of totd proj-
et cods, induding, where gopropriate, design, condruction, and life cyde
cods. Methodsto be used in ariving a a price for sarvices may d<o be dis-
cussad. Proprigtary information from competing offerors shal not be disclosed
to the public or to competitors. Price of service may be discussed and con
Sdered but will not be the sole determining factor in conduding negotiations

After negoatiations have been conducted with each offeror so sdected, the o-
feror shdl be sdected which in the opinion of the pand has mede the best
proposd and the contract shdl be offered to that offeror. Should the pand,
ater theinitid submisson of proposds, determine in writing thet only one -
feror isfully qudified, or that one offeror is dearly more qudified then the oth
ers under condderaion, a contract may be negotiated and awarded to thet
offeror without further dday. A copy of such written determination shdl be
provided to the Purchasing Agent and to the gpproving authority when go-
prova by other then the Purchasing Agent is required.

When the terms and conditions of multiple awards are so provided for in the
reguest for proposal, awards may be made to more than one offeror.

(Note that the procedure for competitive negatiaion for the procurement of professond sarvices over
$20,000 $30,000 differs from the one defined here. See Saction 2-3(f) of thisPdlicy.)

@

Comptitive Sedled Bidding - Competitive sedled bidding is a method of procurement

which indudes the following dements:

1.

Issuance of awritten invitation to bid containing or incorporating by reference
specifications and contractud terms and condiitions gpplicable to the procure-
ment. Whenitisimpracticd to prepareinitialy a purchase description to Syp-
port an award basad on price, an invitation to bid may be issued requeding
submisson of unpriced offers to be fallowed by an invitation to bid limited to
those bidders whose offers have been qudified under the criteria st forth in
thefirg solicitation.

Public natice of theinvitation to bid at least ten (10) caendar days prior to the
date st for recapt of bids by poding a the entrance to the Divison of Pur-
chasang for York County and by publication in & least one newspaper of gen
erd draulaion in York County. In addition, bids may be solicited directly
from potentid offerors

Public opening and announcement of dl bids recaived.

Evduation of the bids basad on requirements set forth in the invitation and the
provisons of this palicy.

Award to the lowest respongve and responsble bidder. When the teems and
conditions of multiple bids are 0 provided for in the invitation to bid, avards
may be made to more than one bidder. In the event only one bid is recaived
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and the Purchasing Agent in conaultation with the usng agency mekes a e
termination thet it would nat be in the best interest of the County to re-bid the
procurement, such determination shdl be in writing and shdl be provided to
the gpproving authority when goprova by other then the Purchesng Agent is
required.

Condruction - "Condruction” shdl meen building, dtering, reparing, improving or
demoalishing any gructure, building, or roadway, and any draining, dredging, excaver
tion, grading or Smilar work upon red property.

County - "County" shdl meen the County of York, Virginia, a palitical subdivison of
the Commonwedth of Virginia, and hdl indude dl other departments, public bodies
corporae, agendes, sanitary digtricts and officers of the County to which this policy
goplies It shdl dso indude any other entity that has chosen to participate in this pol-
icy and has entered into a cooperative procurement agreement with the County.

County Adminigrator - "County Adminidrator” shdl mean the County Adminigrator
of York County, or, aduly authorized designee.

Goods - "Goods' shdl mean dl maerid, equipment, supplies, printing, and autometed
data processng hardware and software.

Offeror - "Offeror" unless expredy indicated otherwise, shdl mean both a bidder,
e, aperson who submits a competitive sedled bid in response to an Invitation to Bid,
or aperson who submits a proposd in response to a Request for Proposds.

Purchesng Agent - "Purchaang Agent” shdl mean the County Adminigrator of York
County, Virginia, or any person designated by the County Adminidretor to implement
dl or aportion of thispalicy.

Savices - "Savices' shdl mean any work performed by an independent contractor
wherein the service rendered does not congs primarily of the acquigtion of equipment
or maeridsor therentd of equipment, maerids, or supplies

Using Agenoy - "Using Agency”" shall mean any officer, employes, or other entity of
the County requiring any goods, services, insurance, or condruction to be procured
under the policies and procedures established by this palicy.

Application of Policy.

@

Thispalicy isintended to provide for centrdized competitive purchasing and covers dl
purchasng by al depatments, officers, dements and employees of the County, i+
duding spedficdly, but not limited to, the York County School Board, the York-
Poguoson Depatment of Sodd Services, Conditutiond Officers, and the York
County Library. This palicy is not intended to require review or goprovd by the
Boad of spedfic items procured by the York County School Board, the York-
Poguoson Depatment of Sodd Savices, the Conditutional Officers, the York
County Library, or public bodies who have by agreement become subject to this pol-
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icy, when aufficient funds have been gppropriated to such entity or officer for the pur-
pose of the procurement and this palicy has been followed. The Purchaang Agent
with regard to such entities and officers shdl, however, by sgning dl purchese orders
for such procurements prior to the placement of a firm order, cartify compliance with
this policy and procedures issued pursuant to it. The Purchesng Agent shdl not exe-
cute a purchase order if such procurement has not been in compliance with this policy
and the procedures developed pursuant to it.

(b)  This palicy shdl goply to dl purchases or contracts for the purpose of procuring
goods savices, insurance, and condruction involving the expenditure of public funds

(©  When ay procurement involves the expenditure of date or federd assgance, grart,
loan, or contract funds the procurement shdll be conducted in accordance with any
mandatory federd or date requirements which are not reflected in this palicy if the re-
capt of such fundsis conditioned upon compliance with the mandatory procedures.

(d)  Thispdlicy sl not prohibit compliance with the terms and conditions of any grart,
gift, or beques thet are otherwise conggtent with law.

(¢  Thispadicy shdl not goply to contracts exiding on its effective date and such contracts
may be performed or extended according to ther terms.

1-6. Cooperative Procurement.

The Purchasng Agent may adminider cooperative procurement agreements with public bodies not
othewise covered by this palicy, subject to the terms and conditions of such agreement as may be
authorized by the Board.

1-7. Contractsor Purchases Madein Violation of this Policy.

Except as provided herein, no officid, dected or appointed, nor any employee, shal purchase or
contract for any goods, services, insurance, or condruction. Any purchase or contract made contrary
to the providons of this palicy shdl be void, and the County will not be bound therey. Any person
who makes such a procurement or digpostion may be persondly ligble therefor to the vendor or
purcheser of the goods, services, or congtruction involved.

ARTICLE II. PURCHASING AGENT; COMPETITION REQUIREMENTS

2-1. Delegation of Authority to Purchasing Agent.

The Purchedang Agent shdl sarve as the principd public purchesing offidd for the County and shdl be
respongble, under the supervison of the Board, for the procurement of al goods, sarvices, insurance,
and condruction as well as the management and digposd of surplus materids  The Purchasing Agent
may ddegate authority to a duly authorized agent or egents  The authority of the Purchaang Agent
shdl spedificaly, but without limitation, indude the authority to sdlect the method of procurement to be
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ussd and the authority to negotiate and execute contracts on behdf of the County for any and dl
procurements or for the digpostion of materids  The Purchasing Agent shdl conduct dl purchesing
adtivities in accordance with the provigons of this palicy. The Purchaang Agat may nat ddegate
goprova of the use of competitive negatiation, as reguired by Subparagraph (g) of Section 2-3 of this
policy, except in the case of purchases not excesding $1,500 $5,000.

2-2. Adoption of Procedur es.

The Purchaang Agent shdl prepare forms and adminidretive regulations for the purpose of imple-
menting the provisons of this palicy. Such forms and regulations shal be deamed a part of this policy
and ddl direct the actions of those to whom this palicy goplies A copy of such forms and adminis-
traive regulaions shdl be provided to the Board annudly, dong with asummary of any adminidrative
changes made during the preceding year. The Board shdl gpprove the promulgation of those regula-
tionsrequired by 8 15.1-117(12), Code of Virginia, to be approved by the Board.

2-3. Competition Reguirements.

Prior to any purchase of goods, insurance, sarvices or condruction, reasonable price competition is
desred. Except as otherwise provided in this policy the competitive pricing methods st forth below
shdl befollowed:

@ For purchases in the amount of $500 $1,000 or less, prices are to be compared by
telephone, cataogue, or by other gopropriate means. No permanent documentation
of price comparison is required.

(b)  For purchesssin excess of $500 $1,000 and not gregter than $3,500 $5,000, tele-
phone cals shdl be placed to a least two suppliers of the item. At a minimum, ord
quotes shdl be obtained and written documentation of the telegphone solicitation shal
be made, showing the item requested, date, time, company name, price quoted, and
individud meking quote. Witten requests for quotation may aso be used.

(©  For purchasss in excess of $3;500 $5,000 but not greater than $30,000 written
quotes are required and, a least three (3) suppliers shdl be contacted. Teephone or
written requests for quotations may be used.

(d  When a procurement transaction is made under (a), (b), or (c) above, the purchase
shdl be mede from the supplier quating the lowest price, unless the Purchasing Agert,
usng the evduation factors in this policy for comptitive negatiation or compeitive
seded hidding as the case may be, documents in writing a determination that, in the
bes interest of the County, such purchase should be made from ancther supplier
quating ahigher price. Such determination for purchases in excess of $2,500 $5,000
shdl be gpproved by the County Adminigtrator or the gpproving authority's designee.

) Purchases that in the aggregate or in the sum of al phases are expected to be in ex-
cess of $30,000 shdl be mede by ether competitive seded bidding or competitive re-
gatigtion.

® Purchases of professond sarvices, as that term is defined in 8§ 11-37 of the Code of
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Virginia, when the cogt of such servicesis expected to exceed $20,000 $30,000, shdl
be made in accordance with subparagraph 3.a under the definition of competitive re-
gotiation as st forth in § 11-37 of the Code of Virginia

The Purchasing Agent shdl have the authority to use competitive negatition to pro-
cure any goods, services or insurance, after documenting in advance the bed's there-
fore in writing, as required by § 11-41.C., Code of Virginia Insurance may be pro-
cured through alicensed agent or broker sdlected in the manner provided for the pro-
curement of things other than professond sarvices in subdivison 3(b) of the definition
of "competitive negotiation” in 8§ 11-37, Code of Virginia, if the bads for doing 0 is
goproved by the Board. Congruction may be procured only by competitive sedled
bidding, except thet competitive negatiaion may be usad in the fallowing ingances
upon a determinaion made in advance by the Purchaang Agent in writing, after mak-
ing the findings required by § 11-41.C.2., Code of Virginia

() contrectsfor the dteration, repair, renovation or demoalition of buildings when the cost

of the contract will not exceed $500,000; or

(i) contrects for the condruction of highways and any draining, dredging, excavaion,

grading or smilar work upon red property.

Nathing in this policy shdl prevent the use of competitive sedled bidding or competitive negatition in
procurements under $30,000, if deemed appropriate by the Purchasing Agent.

2-4. Exceptionsto Competition Reguir ements.

Section 2-3 of this palicy shdl not gpply and no price competition other then spedified in this section is
required in the following procurement transactions

@

()

©

@

©

The purchase of items under procurement contracts made availabdle to the County by
the Commonwedth of Virginia or to purchases mede available to the County through
other date, federd, or locd governmentd entities;

Contracts for legd services, expert withesses, and other services associaed with liti-
gation, regulaory proceedings, or other legd métters

Purchases for specid police work when the Sheriff certifies that the purchases are
needed for undercover law enforcement operations;

Contracts and purchases by the Indudrid Devdopment Authority with respect to any
item of cogt of an "authority fadility” or "fadilities' as defined in § 15.1-1374(d) and (€)
of the Code of Virginia

Upon a determination by the Purchaang Agant in writing, which writing shal date the
bassfor such determination, thet there is only one source practicably available for thet
which is to be procured, a contract may be negotiated and awarded to that source
without competition. The Purchasng Agent shal conduct gppropriate negotiations as
to price, ddivery, and terms. A record of the sole source procurement shdl be main-



®

©

W)
0)

0)

)

)

)

©)

()
(@

(r
©

Ord. No. 00-13
Pege 8

taned liding the contractor's name, the amount, and qudifying drcumdances. The
Purchasing Agent shdl provide a copy of the written determination to the County Ad-
minigrator or other gppropriate Approving Authority when goprovd is required by
Section 3-17 of thispalicy.

In cases of emergency provided, however, such procurement shdl be made with such
competition as is practicable under the drcumdances A written datement by the
Purchasng Agent of the bass for the emergency and for the sdlection of the particular
supplier shdl be induded in the pgpers rdating to the procurement. The Purchasing
Agent shdl devdop gopropriate procedures regarding emergency purcheses. The
term "emergency” as used in this subparagraph means a gtuation where there exids a
threat to public hedth, wdfare, or sefety or when an unforeseen drcumdtance causes
disuption of an essentid service

Agreaments or contracts entered into between the County and private parties for cost
patidpation or cog shaing in the extenson or condruction of public utilities or the
provison of other public sarvices. Any such agreements mugt be gpproved by the
Board.

Trave advances, travd rembursaments, or trave expenses;

Meds beverages, entertanment, avards, or Smilar purchases in conjunction with o-
fiad county functions or medings

Payments for sarvices to jurors, board and commisson members, goorts offidas, and
medicd examings

Contracts for locd telephone service (exoepting cdllular and paging services), dedtrie
serviee, or other requlated utility services

Interdepartmentd or interagency expenses or purchases,
Contracts of employment;

Advertisng and legd natices

Dues and subscriptions,

Employee educationd expenses,

Textbooks, library books, and other library itemsfor circulation to, or use by Sudents,
acquired by the public schools,

Public library books and other library itemsfor arculaion to, or use by the public;

Sarvices rendered to or payments received by dients of the Department of Socid
Savices,
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® Fogter home placements,

(©) Treatment services provided to dients by the Department of Community Sarvices,
) Clinicd supervison sarvices for counsdorsin County employment;

(W)  Occupdtiond thergpy, physica thergpy, student evauations,

(4] Mail and mail-rdaed cods (eg. postage meter expense, Samps, €c.);

)] Instructiond/gpeddty educationd materids, promotiond items, Crafts

2-5. Purchasesat Auction.

Notwithstanding any other provison of this policy, upon a determination by the Purchesng Agent that
the purchese of certain desgnated goods from a public auction sde is in the best interest of the
County, such items may be purchesad a auction sde. The Purchaang Agent shal document the badi's
for any such determination.

2-6. Documentation Required.

Documentation of competitive pricding or other documentation required by this palicy, induding a
complete copy of the soliditation for competitive bids or proposds, shdl be retained dong with other
papers rdated to the procurement in the office of the Divison of Purchesng. Such documentation
shdl be retained until the acquistion of goods is completed or the services have been rendered and
after such time may be destroyed in accordance with County and State procedures governing records
retention.

ARTICLE IlIl. ADMINISTRATIVE PROVISONS

3-1. Division of Requirements.

No usng agency shdl atifiadly divide contract requirements o as to avoid any dallar limitations set
forth in thispalicy.
3-2. BidlList.
The County does not acoept the responghility for mantaining a bid lig or the respongiility for the
falure of any competitor to recaive a solidtation directly from the County. The Purchesing Agent, may
for the convenience of the County, mantains a bidders lig containing the names of progpective

offerors. The maintenance of such lig shdl not be condrued as the acogptance of an obligation to
notify any or dl of the prospective offerors on such lig of procurement transactions by the County.

3-3. Cost Plus Per centage of Cost Contracts Prohibited.

Except in the case of an emergency affecting the public hedlth, safety or wefare, no contract shdl be
awarded on the bagis of codt plus a percentage of cost. This paragrgph shdl not gpply to contracts of
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insurance. Public contracts may be awvarded on any other basis.

3-4. Modification of Contracts.

Contracts entered into by the County may indude provisons for modification of the contract during
performance but no fixed price contract may be increased by more than 10 percent of the amount of
the contract or $10,000 $20,000, whichever is greater, without prior goprova by the Board or other
goproving authority. Thetime of performance for any contract shdl not be extended by more than 15
20 percent of the origind term of the contract or fifteen(25) thirty (30) days whichever is greder,
without prior gpprovd by the Board or other Approving Authority. Any such modifications shdl not
excead gppropriaions avalabdle for the project. 1N no event may the amount of any contract, without
adequate congderation, be increased for any purpose, induding, but not limited to, relief of an offeror
from the consegquences of an eror initshid or offer.

3-5. Pregualification of Offerors.

The Purchasing Agent may pre-qudify prospective offerors for any soliatation. Congderation of bids
or proposals may be limited to pre-qudified offerors. The opportunity to pre-qudify shdl be given to
any progpective offeror who has not been suspended or debarred under this palicy.

€) Pre-qudification of prospective contractors for condruction If the Purcheang Agent
chooses to pre-qudify prospective contractors for condruction, an goplication form
ghdl be used which sts forth the ariteria upon which the quiifications of progpective
contractors will be evduated. The gpplication form shdl request of progpective con
tractors only such information and documents as are gppropricte for an objective
evauation of dl prospective contractors pursuant to such criteria

The form shdl contain a box, which the prospective contractor may check to request
thet dl information submitted by the contractor in connection with the pre-qudification
process shdl be deamed atrade secret or proprietary information pursuant to subdivi-
gon B 55 of § 21-342, Code of Virginia In dl ingances in which the Purchasng
Agent requires pre-quaification of potential contractors for construction projects, ao-
vance natice shdl be given of the deedline for the submisson of pre-qudification go-
plications  The deadline for submisson shdl be aufficiently in advance of the date st
for the submisson of bids for such condruction S0 asto dlow the procedures s forth
in this section to be accomplished. At leadt thirty (30) days prior to the date edab-
lished for submisson of bids or proposds under the procurement of the contract for
which the pre-qudification goplies, the Purchaang Agent shdl advise in writing each
contractor which submitted an gpplication whether that cortractor has been pre-
qudified. Inthe event that acontractor is denied pre-qudification, the written natifica-
tion to such contractor shal Sate the reasons for such denid of pre-qudification and
the factud bag's of such reasons. The Purchasing Agent may deny pre-qudification to
any contractor only if the Agent finds one of the fallowing:

(1)  Thecontractor does not have suffident finandd ability to perform the contract
that would result from such procurement. If a bond is required to ensure
performance of a contract, evidence that the contractor can acquire a surety
bond from a corporation induded on the United States Treasury list of a-
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ceptable surety corporations in the amount and type required by the public
body shdl be suffident to establish the finandid ability of such contractor to
perform the contract resulting from such procuremeant;

(2)  The contractor does not have gppropriate experience to perform the con
gruction project in question;

(3)  The contractor has hed judgments entered againgt him for the breach of con+
tracts for condruction;

(4  Thecontractor has been in subgtantid noncompliance with the terms and cont
ditions of prior congruction contracts with the County without good cause. I
the County has not contracted with a contractor in any prior condruction
contracts, the Purchasing Agent may deny prequdification if the contractor has
been in subgtantid noncompliance with the terms and conditions of compara-
ble congruction contracts with another locdity without good cause In al -
dances, any such subdtantiad noncompliance shdl be documented,

(5)  The contractor has been convicted within the pad five years of a fdony i+
volving mord turpitude regarding any procurement of or performance of a
condruction contract;

(6) The contractor falled to provide to the Purchasng Agat in atimdy manner
any information requested reevant to subdivisons 1 through 5 above.

Pre-qudification for prospective offerors for other than congtruction oliataions.

If the Purchasing Agent chooses to prequalify prospective offerors for procurements
for other than condruction, the procedure st forth in subsection (a) above shdl be
followed, except that reasonable notice in writing of less then thirty (30) days prior to
the date established for the submisson of bids or proposds may be given to prospec-
tive offerors as to whether they are deemed pre-qudified or not. The Purchasing
Agent may indude in the gpplication form for the pre-qudification of prospective d-
ferors of this type reasonable criteria in addition to those st forth in subsection (a)
abovefor the pre-qudification evauation.

Pre-qudification generdly.

In pre-qudifying offerors pursuant to ether (a) or (b) above

(1)) Prequdification of a prospective offeror shdl not condtitute a condusive de-
termingtion that a offeror is respongble, and such offeror may be rgected as
not regpongble on the bad's of subsequently discovered information.

(20  Thefalure of aprogpective offeror to pre-qudify with repect to a given pro-
curement shdl not bar the offeror from seeking pre-qudification as to future
procurements or from bidding or submitting proposals on procurements which
do not require pre-qudification.



Ord. No. 00-13
Page 12

A dedison by the Purchasing Agent denying pre-gudification shdl befind and condu-
Sve unless the offeror gopedss the decison by indituting legd action pursuant to 8 11-
70, Code of Virginia

3-6. Pre-Bid Conferences.

When deamed necessary by the Purchasaing Agent, a pre-bid conference with prospective bidders
may be hdd after draft specifications have been prepared.  Such conferences are for the purpose of
Oetecting undear provisons and tend to widen competition by removing unnecessily redtrictive
language. After such conference the find goedifications shdl be prepared.

3-7. Comments or Questions Regarding Invitations for Bid or Requests for
Proposal .

Once invitations to bid or requests for proposa have been advertised, should a prospective offeror
find any discrepancy in, or omissons from, the spedifications, request for proposd, or other contract
documents, or should he be in doubt as to their meaning, he shdl a once natify the specified contact
person who will send written indructions to dl bidders The County will not be responsble for any
ord indructions

3-8. Bonds.

In addition to any bonds which may be required by date law, the Purchesng Aget may, in the
Agent's sole discretion, require a bid, performance, or payment bond or other pedified surety
arangement in any procurement olicitation, provided that for condruction contracts in excess of
$100,000, performance and payment bonds shdl be required in the amount of the contract. The
requirement for such surety shdll be dearly dated in the solicitation.

3-9. Offeror's Responsibilities.

By submitting a bid or proposa an offeror agrees and warrants that it has examined dl contract
documents and, if gppropriate, the subject of the contract, and where the specifications require agiven
result to be produced, that the specifications are adequate and the required results can be produced
under the specifications in the contract. Omissons from the spedifications shall not relieve the offeror
from the responshility of complying with the generd terms and intent of the contract as indicated by
the spedifications. Once the award has been made, fallure to have read dl the conditions, indructions,
and specifications of the contract will nat be cause to dter the origind contract or proposd, or for the
offeror to request additiona compensation.

3-10. Signatureson Offersor Bids.

The firm, corporation, or individud name of the offeror must be Sgned to any proposds or bids
submitted. In the case of a corporation, the title of the officer Igning mugt be stated and each officer
must be duly authorized. In the case of a partnership, the Sgnature of & least one of the partners must
fallow the firm name using the term "member of the firm" or "generd partner™.

3-11. Withdrawal or Cancellation of Bids.
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Exoept as provided in the second paragrgph of this section, an offeror may withdraw or cancd a bid
or proposd a any time prior to the date st for opening.  After such time the offeror or bidder may
not withdraw for aperiod of gxty (60) cdendar days. Any offeror may be required to daify its offer
or bid or acknowledge by written confirmation that the minimum reguirements of the gpedifications are
incdluded in the offeror's proposd.

The withdrawa of bids for condruction contracts shdl be handled in the manner spedified in the
advertisement for bidsin accordance with the provisons of § 11-54.A. of the Code of Virginia

3-12. Evaluation of Sealed Bids.

When compeitive sedled bidding is used, the fallowing factors shdl be conddered, in addition to
price, when determining the lowest regponsible bidder and the responsiveness of the bid:

€) The ahility, capadity, and kill of the bidder to perform the contract or provide the
sarvice required.

(b)  Whether the bidder can paform the contract or provide the service promptly, or
within the time spedified, without dday or interference.

(0  Thecharatter, integrity, reputation, judgment, experience, and efficiency of the bidder.
(d  Thequdity of performance of previous contracts or savices.

(&  Theprevious and exiging compliance by the bidder with laws and ordinances rdating
to the contract or sarvice,

® The auffidency of finandd resources and ability of the bidder to perform the contract
or provide the sarvice.

(o) The qudlity, availability and adgptability of the goods or services to the particular use
required.

(h The dbility of the bidder to perform future maintenance and sarvice for use of the sub-
ject of the contract.

@ The number and soope of conditions atached to the bid.

0) Any other condition or criteria induded in the request for bids or the ndructions to
bidders.

3-13. Evaluation of Proposals Under Competitive Neqgotiation.

When competitive negatiation is the method of procurement sdlected, the following factors shl be
conddered in adescending order of importance in determining the mogt quidified firm or individud:

@  Any gedd qudifications or requirements st forth in the proposal documents
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(b)  Qudifications of the project manager and project teams.
(© Oved| qudifications and experience of the firm and any subcortractors to be used.

(d  Qudity of the content of the proposd and its resporsveness to the request for pro-
posl.

(&  Theauffidency of finendd resources and ability of the bidder to perform the contract
or provide the sarvices.

® Hnenad &hility of the firm to perform future maintenance and savice for the subject
of the contract.

(@  Thelocaion of the office thet will have the respongiility for providing the srvices and
the ability of the offeror to respond quickly to requests and reguirements of the
Courty.

(h Cod edimates (which may or may not be required a the time of submisson of the
proposd, depending upon the drcumstances).

3-14. TieBids.

If more than one bid or proposa recaved is for the same tota amount or unit price, qudity and
savice being equd, the tie bidders shdl be invited to resubmit written bids bdow the origind bid and
the avard shdl be made to the bidder with the lowest price

3-15. Negotiations When Bids Exceed Available Funds.

If the lowest acoeptable bid exceeds avallable funds, the Purchasing Agent may negatiate with the
bidder to obtain a contract price within avalable funds  The negoatiations shdl be confined to a
reduction in the contract price and shall not ded with changesin the contract requirements.

3-16. Cancellation or Rejection of Bids.

An invitation to bid, a request for proposd, any other solicitation, or any and al bids or proposas
recaved may be cancded or rgected when the Purchasng Agent determines that it is in the best
interest of the County to do 0. The reasons therefor shdl be made a part of the contract file Any
bid which is incomplete, conditiond, obscure, or which is nat in conformance with the spedifications
may be rgected or any such irregularities may be walved & the option of the Purchasng Agent
provided they do nat affect the price, qudity, quantity, or ddivery schedule for the goods, sarvices, or
condruction to be procured.

No bidder shdl be permitted to dter, modify or amend its bid after the time fixed for submisson of
bids, except as provided in Section 3-11 of this Palicy.

No bid recaved &fter the time fixed for submisson of bids shall be opened or consdered.
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No statement or notation whatsoever, written, printed, typed or otherwise set out on any bid or offer

envelope, induding any addition or deduction in contract price, shdl be recognized or consdered in
the review and tabulaion of any bid or offer or for any other purpose.

3-17. Approvals

Except as provided for emergency purchasss, dl purchasss in excess of $2,500 $3,500 dhdl be
spedifically gpproved by the County Administrator, or the Approving Authority’s designes, prior to the
placement of a firm order. Purchases in excess of $30,000 shdl be spedificaly gpproved by the
Board of Supervisors or the gppropriate Approving Authority prior to placement of a firm order.

Emergency purchases may be gpproved efter the fact.  The request for approval shal |dent|fy the

This palicy is not intended to require review or goprova by the Board of spedific items procured by
the York County Schoal Board, the Y ork-Poquoson Department of Socid Services, the Conglitu-
tiond Officars, the York County Library, or public bodies who have by agreement become subject to
this palicy, when suffident funds have been gopropriaied to such entity or officer for the purpose of
the procurement and this palicy has been followed. The Purchasing Agent with regard to such entities
and officers dhdl, however, by sgning dl purchese orders for such procurements prior to the place-
ment of a firm order, certify compliance with this policy and procedures issued pursuant to it. The
Purchasng Agent shdl not execute a purchase order if such procurement has nat been in compliance
with this policy and the procedures deve oped pursuant to it.

3-18. Contract Requirementsand L egal Review.

The terms and conditions of procurementsin excess of $15,000 shdl be reviewed and approved asto
form by the County Attorney prior to issuance by the Purchesng Agent. Contracts Sgned by dll
parties and containing, or incorporating by reference, dl goplicable terms and conditions shdl be
required for procurements of services or congruction in excess of $15,000 $25,000. Formd Invita-
tions for Bids (IFB) and Requests for Proposals (RFP) for procurement of condruction or services,
when required, shal be reviewed by the County Attorney prior to advertisng. Whenever a contradt,
sgned by dl parties and containing, or incorporaing by reference, dl goplicable terms and condiitions
is to be used in a procurement, it and dl amendments and changes thereto shall be gpproved as to
form by the County Attorney.

3-19. Decisions of Purchasing Agent or Board Final .

All offerors are subject to the decison of the Purchasing Agant as to the qudlity of what is offered,
responsveness of the offer, responsbleness of the offeror, and the qudifications of the offeror. The
Purchesing Agent will evauate bids or proposals and in dl cases the decison made shdl be find.
Every offeror submitting abid or proposa agrees, as a condition precedent to the submisson, to abide
by the decisons of such offidd and dl of the provisons of this palicy.

Fallowing execution of a contract as the result of a competitive negatiaion, an unsuccessful offeror
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may request a'de-brigfing' of a gpedific procurement action. Such request shal be submitted inwriting
to the Purchasing Agent nat more than thirty (30) days fallowing the action of the gpproving authority .

The Purchasng Agent shdl meat with the offeror within fifteen (15) days of the request to discuss
how the offeror may improve proposas for future work with the County.

3-20. Debarment and Suspension.

After giving fifteen (15) days written notice and providing an opportunity to be heard, the Purchasng
Agert, ater conaultation with the County Attorney, is authorized to debar any offeror for cause from
congderaion for the avard of contracts. The debarment shdl not be for a period of more then three
(3 years.

After conaultation with the County Attorney, the Purchasing Agent is authorized to suspend an offeror
from condderation for the avard of contract if there is probable cause to bdlieve that the offeror has
engaged in any adtivity thet might lead to debarment. The suspenson shdl not be for a period ex-
ceeding three (3) months. Natice of any debarment or suspenson shdl be provided to the Board, and
to the contractor, Sating the reasons for the action taken.

The causss for any such debarment or suspensgon may indude, but are not necessaxily limited to, the
falomng:

@ Conviction for commisson of a aimind offense as an inddent to obtaining or &-
tempting to obtain a public or private contract or subcontract or in the performance of
such contract or subcontract;

(b) Conviction under date or federd datutes of embezziement, theft, forgery, bribery, fal-
gficaion or degtruction of records, recalving Solen property, or any other offense of
mord turpitude indicating a lack of busness or persond integrity or honesty which
currently, serioudy, and directly affects responshility as a County offeror;

(© Conviction under date or federd antitrust datutes arisng out of the submisson of bids
or proposds,

(d  Vidation of contract provisons of acharacter which is regarded by the Purchesing
Agent to be 0 serious asto judtify adebarment action induding, but not limited to:

1 Ddliberate falure without good cause to peaform in accordance with the
goedificaions or within the time limit provided in a contract with the County;
or

2. A record of falureto perform or of unsatisfactory performance in accordance
with the terms of one or more contracts

(&  Any other cause the Purchaang Agent determines to be so serious and compelling as
to afect responghility as a County contractor induding debarment by another gov-
ernmentd entity.

3-21. Freedom of I nformation Act.
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With the following excegptions, procurement documents are subject to the Virginia Fresdom of
Information Act:

€) Cod esimates rding to a proposed procurement transaction prepared by or for the
County shdl not be open to public ingoection.

(b) Bid and proposd records shdl be open to public ingpection only after award of the
contract. Any bidder or offeror may be dlowed to ingpect the bid or proposd rec-
ords after bid opening or ater the evduation and negatiaion of proposas are com
pleted, and prior to award unless the County decides not to accept any bids or not to
accept any of the proposd's and to reopen the contract.

()  Trade secrets or proprigtary information submitted to the County are not subject to
disdosure if requested by the person submitting such information prior to or upon
submisson of the datiaor other maerids Any such request mudt identify whet isto be
protected and state the reasons therefor.

(d  Any ingection of procurement transaction records under this section shdl be subject
to ressonable redrictions imposed by the Purchesing Agent to insure security and in-
tegrity of the records

3-22. dans.

Contract dams, if not otherwise provided for in such contract, shal be submitted to the Board in
accordance with the provisons of §815.1-550 88 15.2-1245, et seq., Code of Virginig or, if
aopropriate, to the County School Board pursuant to 88 22.1-122, and 15.2-1245, et seq., Code of
Virginia, mutatis mutandss.

ARTICLE V. DISPOSITION OF SURPLUS PROPERTY.

4-1. Saleof SurplusProperty.

All usng agendes shdl, upon request, submit to the Purchasing Agent areport of dl surplus, worn out,
or obsolete items which should be disposad of.  The Purchasng Agent shdl have the authority to
trandfer such surplus stock to other usng agencies.  All property not o trandferred shdl be ex-
changed, traded in on new items, salvaged, or s0ld as deemed gopropriate by the Purchasing Agent.

In generd, dl sales shdl may be made & public auction, after a-mirmum-of-ten-(10)-cdendar-days
prior advertissment in anewspaper of generd dirculation in the County of York, or sold on an appro-
priate web-dte (d the sole disretion of the Purchasing Agent) to the highest bidder.  Individud items
may be scrgpped, if in the opinion of the Purchasing Agent, the cost of dorage and sale exceeds the
vaue of theitem. If the vdue of any individud item is estimated to exceed $5,000 $10,000, seded
bids shdl be sdlicited by public natice insarted a least once in a newspgper of generd dreulation in
York County & leadt ten (10) cdlendar days prior to the find date for the submission of sedled bids
Bids may dso be sdliated for the digoostion of any surplusitem if the Purchasing Agent determines it
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to be in the best interest of the County. The Board, upon the request of the Purchasing Agent, may
meke a spedid dispensation of any individud item if, in the opinion of the Board, such dispensation is
in the public interest.

APPENDI X

VIRGINIA CODE PROVISONSAPPLICABLE TO COUNTY PROCUREMENT.

The following provisons of the Code of Virginia goply to the purchasing procedures of the County
and areincorporated in this policy for the convenience of the user:

811-37 ... " Competitive negotiation" ... 3.a, Procur ement of professional services.

The public body shdl engage in individud discussons with two or more offerors deamed fully qudli-
fied, regpongble and suitable on the bads of initid responses and with emphads on professond
competence, to provide the required sarvices  Repetitive interviews shdl be permissble Such
offerors shdl be encouraged to daborate on thar qudifications and performance data or Saff exper-
tise pertinent to the proposed project, as well as dternative concepts. The Request for Proposal shdll
not, however, request that offerors furnish estimates of man-hours or codt for services. At the discus
son sage, the public body may discuss nonbinding estimetes of totd project codts, induding, but not
limited to, life-cyde cogting, and where gopropriate, nonbinding estimates of price for sarvices.
Proprietary information from competing offerors shdl not be disdlosed to the public or to competitors
At the condusion of discusson, outlined in this subdivison aove, on the bed's of evauaion factors
published in the Request for Proposal and dl information developed in the sdlection process to this
point, the public body shdl sdect in the order of preference two or more offerors whose professond
qudifications and proposad services are deemed most meritorious. Negotiaions shdl then be con
ducted, beginning with the offeror ranked fird. If a contract sstifactory and advantageous to the
public body can be negotiated a a price consdered far and reasonable, the avard shdl be mede to
thet offeror. Otherwise, negatiations with the offeror ranked firgt shdl be formaly terminated and
negotiations conducted with the offeror ranked second, and so on until such a contract can be negoti-
aed a afar and reesonable price. Should the public body determine in writing and in its sole discre-
tion that only one offeror is fully qudified, or thet one offeror is dearly more highly qudified and
auitable than the others under congderation, a contract may be negotiated and awarded to that
offeror.

A oontract for architectural or professond @i negring services relding to condrudtion @'etis may
be |ated astate asdeflned in S 11-62.1, for multi e ects owded | the

the Reguedt for Proposdl, and (jii) the contract term is limited to one year or when the cumulative totdl
project fees reach the maximum cod authorized in this paragraph, whichever ocaurs fird.  Such
contract may be renewable for one additiond term & the option of the date agency. Under such
contrect, (i) the fair and reasonable prices as negatiated, shdl be used in determining the cogt of each
project performed, (ii) the sum of al projedts paformed in one contract term shall not exceed

000 or such lessr anount as be determined by the Director of the D ment of Generd

Savices and (iii) the project fee of any sngle project shall not exceed $100,000 or such less
amount as be determined by the Director of the D ment of Genard Sarvices. Any unused
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amounts from the fird contract term shdl not be carried forward to the additiond term. Compstitive
@iaionsfor such contracts may result in awards to more than one offeror provided (i) the Request
for Proposal S0 dates and (i) the date agency has established procedures for digributing multiple
projects among the selected contractors during the contract term.

Multiphese professond services contracts satifactory and advantageous to the Department of
Trangportation for environmentd, location, desgn and ingpection work regarding highways and
bridges may be negotiated and awarded basad on afar and reasonable price for the firgt phase only,
when completion of the earlier phasesis necessary to provide informetion critical to the negatiation of
afar and reasonable price for succeeding phases.

§11-41.1. Competitive bidding on state-aid proj ects.

No contract for the condruction of any building or for an addition to or improvement of an exiding
building by any locd government or subdivison of locd government for which sate funds of $30,000
or more, ether by gppropriation, grant-in-aid or loan, are used or are to be used for dl or part of the
cog of condruction shdl be let exoept after competitive seded bidding or after competitive negatiaion
as provided under subdivison 2 of subsection C of §811-41. The procedure for the advertisng for
bids or for proposals and for |etting of the contract shdl conform, mutatis mutandis, to this chepter.

§11-49. Use of brand names.

Unless otherwise provided in the Invitation to Bid, the name of a cartain brand, make or manufecturer
does nat redrict bidders to the specific brand, make or manufacturer named; it conveys the generd
dyle, type, character, and qudity of the artide desred, and any artide which the public body inits sole
discretion determines to be the equd of that specified, conddering qudity, workmanship, economy of
operation, and suitability for the purpose intended, shdl be accepted.

§11-51. Employment discrimination by contractor prohibited.

All public bodies shdl indude in every contract of over $10,000 the provisonsin 1 and 2 heran:
1. During the performance of this contract, the contractor agrees as follows:

a The contractor will not discriminete against any employee or goplicant for employment
becauise of rece, religion, color, sex or national origin, age. dissbility, or any other besis prohibited Qy

date law relaing to disrimingtion in employment, except where there
abonafide occupationd qudlification reasonably necessary to the normd operatlon of the oorﬁrarior.

The contractor agrees to pod in congpicuous places, avaladle to employess and goplicants for
employment, natices sting forth the provisons of this nondiscrimination dause

b. The contrector, in dl solicitations or advertisements for employees placed by or on bendf
of the contractor, will Sate that such contractor is an equa opportunity employer.

C. Notices advertisements and solidtations placed in accordance with federd law, rule or
regulation shal be deemed sufficient for the purpose of meeting the requirements of this section.
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2. The contractor will indude the provisons of the foregoing paragrgphs a, b and ¢ in every slb-

contract or purchase order of over $10,000, so that the provisions will be binding upon eech
Subcontractor or vendor.
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§11-54. Withdrawal of bid duetoerror.

A. A bidder for a public condruction contract, other than a contract for condruction or
maintenance of public highways, may withdraw his bid from condderaion if the price bid was auo-
dantidly lower than the other bids due soldy to a migtake therain, provided the bid was submitted in
goad fath, and the misiake was a dericd mistake as opposed to ajudgment mistake, and was actudly
due to an unintentiond arithmetic eror or an unintentiond omisson of a quantity of work, labor or
materiad made directly in the compilation of a bid, which unintentiond aithmetic error or unintentiona
omisson can be dearly shown by objective evidence drawn from ingpection of origind work papers,
documents and maerids usad in the preparation of the bid sought to be withdravn.  One of the
following procedures for withdrawa of a bid shall be sdected by the public body and Sated in the
advetisament for bids (i) the bidder Shdl give natice in writing of hisdam of right to withdraw hishid
within two business days after the condusion of the bid opening procedure and shdl submit origind
work papers with such natice; or (i) the bidder shdl submit to the public body or designated officid
his origind work papers, documents and materids usad in the preparation of the bid within one day
after the date fixed for submisson of bids The work pepers shdl be ddivered by the bidder in person
or by registered mail a or prior to the time fixed for the opening of bids. In ather ingtance, such work
papers, documents and materids may be conddered as trade secrets or proprigtary information
subject to the conditions of subsection D of 8 11-52. The bids shdl be opened one day following the
time fixed by the public body for the submisson of bids Theredfter, the bidder shdl have two hours
ater the opening of bids within which to dam in writing any mistake as defined heran and withdraw
hisbid. The contract shdl not be awarded by the public body until the two-hour period has € gpsed.
Such migake dhdl be proved only from the origind work papers, documents and meterids ddivered
asrequired heran.

B. A public body may establish procedures for the withdrawa of bids for other then con
gruction contracts

C.  No bid may be withdravn under this section when the result would be the awarding of
the contract on another bid of the same bidder or of another bidder in which the ownership of the
withdrawing bidder is more then five percent.

D. If abidiswithdravn under the authority of this section, the lowest remaining bid shdl be
deemed to be the low bid.

E  No bidder who is permitted to withdraw a bid shdl, for compensation, supply any mete-
rid or labor to or perform any subcontract or other work agreement for the person or firm to whom
the contract is avarded or otherwise benfit, directly or indirectly, from the performance of the project
for which the withdrawn bid was submitted.

F.  If the public body denies the withdrawd of a bid under the provisons of this section, it
shdl natify the bidder in writing sating the reasons for its decison and award the contract to such
bidder a the bid price, provided such bidder is aresponsble and responsve bidder.
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811-56. Retainage on constr uction contr acts.

A. Inany public contract for condruction which provides for progress payments in ingdlments
based upon an edimated percentage of completion, the contractor shdl be pad a leest ninety-five
percat of the earned sum when payment is due, with not more then five percent baing retained to
asurefaithful performance of the contract. All amounts withhedd may beinduded in thefind payment.

B. Any subcontract for a public project which provides for Smilar progress payments shdl be
ubject to the same limitations

§11-56.1 Deposit of certain retained fundswith local gover nments.

Depost of catan retaned funds on certain contracts with locd governments; pendty for falure to
timdy complete.

A. Any county, dty, town or agency thereof or other palitical subdivison of the Commonwedth
when contracting directly with contractors for public contracts of $200,000 or more for construction
of highways, roads dredts bridges, parking lots, demdalition, dearing, grading, excavaing, paving, pile
driving, miscdlaneous drainage sructures, and the indalaion of weter, gas, sewer lines and pumping
dations where portions of the contract price are to be retained, shdl indude in the Bid Proposal an
option for the contractor to use an escrow account procedure for utilizetion of the political subdivi-
son's retanage funds by so indicating in the space provided in the proposd documents.  In the event
the contractor dects to use the escrow account procedure, the "Escrow Agreement” form included in
the Bid Proposal and Contract shl be executed and submitted to the paliticd subdivison within
fifteen cdendar days after natification. If the "Escrow Agreement” form is not submitted within the
fifteen-day period, the contractor shdl forfeit hisrights to the use of the escrow account procedure

B. Inorder to have retained funds paid to an escrow agent, the contractor, the escrow agent, and
the surety shdl execute an "Escrow Agreament” form. The contractor's escrow agent shdl be atrust
company, bank or savings inditution with its prindpd office located in the Commonwedth. The
"Escrow Agreemeant” and dl regulaions promulgated by the pdliticd subdivison entering into the
contract shdl be subgantidly the same as that used by the Commonwedth of Virginia Department of
Trangportation.

C. Thissection sl nat goply to public contracts for condruction for ralroads, public trangt
sydems, runways, dams, foundations, inddlation or maintenance of power systems for the generation
and primary and secondary didtribution of eectric current ahead of the cusomer's meter, the inddla
tion or maintenance of tdephone, tdegraph or sgnd sysems for public utilities and the condruction or
maintenance of solid wagte or recyding fadlities and tresiment plants.

D. Any such public contract for congtruction with a county, city, town or agency thereof or other
palitica subdivigon of the Commonwedth, which indudes payment of interest on retained funds, may
require a provison whereby the contractor, exdusive, of reasonable drcumstances beyond the control
of the contractor dated in the contract, shal pay a pecified pendty for eech day exceeding the
completion date Sated in the contract.
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E. Any subcontract for such public project which provides for Smilar progress payment shdl be
subject to the provisons of this section.

8§11-56.2. Barring damagesfor unreasonable delays declared void.

Public congtruction contract provisons barring dameges for unreasonable delays declared void.

A. Any provisons contained in any public congruction contract entered into on or after uly 1,
1991, that purports to walve, rdease, or extinguish the rights of a contractor to recover cods or
dameges for unressonable ddlay, in performing such contract, @ther on his behdf or on bendf of his
subcontractor if and to the extent such dday is causad by acts or omissons of the public body, its
agents or employess and due to causes within their contral is againg public palicy and is void and
unenforcegble

B. Subsection A dhdl not be congrued to render void any provison of a public condruction
contract that:

1. Allowsapublic body to recover thet portion of dday costs caused by the acts or omissons
of the contractor, or its subcontractors, agents or employees,

2. Requiresnatice of any dday by the party daming the dday;
3. Providesfor liquidated damagesfor dday; or
4. Providesfor arbitration or any other procedure designed to settle contract disputes.
C. A oontractor meking a dam againg a public body for cods or damages due to the dleged
ddaying of the contractor in the performance of its work under any public congruction contract shal

be lidble to the public body and shdl pay it for a percentage of dl costsincurred by the public body in

investigating, andyzing, negatiating, litigating and arbitrating the daim, which percentage shdl be equd
to the percentage of the contractor'stotd delay dam which is determined through litigation or arbitra:
tion to befdse or to have no basisin law or infact.

§11-57. Bid bonds.

A. Except in cases of emergency, dl bids or proposds for condruction contracts in excess of
$100,000 shdl be accompanied by abid bond from a surety company sdected by the bidder which is
legdly authorized to do business in Virginia, as a guarantee that if the contract is avarded to such
bidder, that bidder will enter into the contract for the work mentioned in the bid. The amount of the
bid bond shall not exceed five percant of the amount bid.

B. No forfeiture under abid bond shdl exceed the lesser of (i) the difference between the bid for
which the bond was written and the next low bid, or (ii) the face amount of the bid bond.

C. Nothing in this section shdl predude a public body from requiring bid bonds to accompeany
bids or proposas for construction contracts anticipated to be less than $100,000.

§11-58. Perfor mance and payment bonds.
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A. Upon the avard of any public congruction contract exceeding $100,000 awarded to any prime
contractor, such contractor shal furnish to the pubdlic body the following bonds

1. A paformance bond in the sum of the contract amount conditioned upon the faithful
performance of the contract in grict conformity with the plans, spedifications and conditions of the
contract.

2. A payment bond in the sum of the contract amount. Such bond shdl be for the protection
of damants who have and fulfill contracts to supply labor or meterids to the prime contractor to
whom the contract was awarded, or to any subcontractors, in the prosecution of the work provided
for in such contract, and shal be conditioned upon the prompt payment for dl such maerid furnished
or labor supplied or performed in the prosecution of the work. "Labor or maeids’ shdl indude
public utility services and ressonadle rentas of equipment, but only for periods when the equipment
rented is actudly used a the ste.

B. Each of such bonds shdl be executed by one or more surety companies sdected by the
contractor which are legaly authorized to do businessin Virginia

C. If the public body isthe Commonwedth of Virginia, or any agency or inditution thereof, such
bonds dhdl be payable to the Commonwedth of Virginia, naming dso the agency or indtitution thereof.
Bonds required for the contracts of other public bodies shdl be payable to such public bodly.

D. Each of the bonds shdl be filed with the public body which awarded the contract, or a
designated office or officid theredf.

E. Nothing in this section shdl predude a public body from requiring payment or performance
bonds for congtruction contracts below $100,000.

F.  Nothing in this section shdl predude such contractor from requiring eech subcontractor to
fumish a payment bond with surety thereon in the sum of the full amount of the contract with such
subcontractor conditioned upon the payment to dl persons who have and fulfill contracts which are
directly with the subcontractor for performing labor and furnishing materids in the prosecution of the
work provided for in the subcontract.

§11-59. Action on performance bond.

No action agang the surety on a peformance bond shdl be brought unless within five years dfter
completion of the work on the project to the stisfaction of the chief engineer, Depatment of Trans-
portation, in cases where the public body is the Department of Trangportation, or within one year after
(1) completion of the contract, induding the expiration of dl warranties and guarantess, or (ii) discov-
ery of the defect or breach of warranty, if the action befor such, in dl other cases.

811-60. Actions on payment bonds.

A. Subject to the provisons of subsection B hereof, any daimant who has performed Iabor or
furnished materid in accordance with the contract documents in the prosecution of the work provided
in any contract for which a payment bond has been given, and who has not been paid in full therefor
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before the expiration of ninety days after the day on which such damant performed the lagt of such
labor or furnished the lagt of such maerids for which he daims payment, may bring an action on such
payment bond to recover any amount due him for such labor or materid, and may prosecute such
action to find judgment and have execution on the judgment. The obligee named in the bond need not
be named a party to such action.

B. Any damant who has adirect contractud rdationship with any subcontractor from whom the
contractor has not required a subcontractor payment bond under 811-58(F) but who has no con
tractud rdaionship, express or implied, with such contractor, may bring an action on the contractor's
payment bond only if he has given written natice to such contractor within 180 days from the day on
which the daimant performed the last of the labor or furnished the last of the materids for which he
dams payment, Sating with subgtantid accuracy the amount daimed and the name of the person for
whom the work was performed or to whom the materid was furnished.  Any damant who hes a
direct contractud reationship with a subcontractor from whom the contractor has required a subcon
tractor payment bond under 811-58(F) but who has no contractud rdaionship, express or implied,
with such contractor, may bring an action on the subcontractor's payment bond. Natice to the
contractor shal be served by regidered or cartified mail, postage prepaid, in an enveope addressed
to such contractor a any place where his office is regularly maintained for the transaction of business
Clams for sums withheld as retainages with repect to labor performed or materids furnished, shal
not be subject to the time limitations sated in this subsection.

C. Any action on a payment bond must be brought within one year ter the day on which the
person bringing such action last performed labor or lagt furnished or supplied maerias

8§11-61. Alternative forms of security.

A. Inlieu of abid, payment, or parformance bond, a bidder may furnish a certified check or cash
escrow in the face amount required for the bond.

B. If gpproved by the Attorney Generd in the case of dae agendes, or the atorney for the
political subdivison in the case of palitical subdivisons a bidder may furnish a persond bond, prop-
erty bond, or bank or savings and loan assodiation's |etter of credit on certain designated funds in the
face amount required for the bid. Approvd shdl be granted only upon a determination thet the
dternaive form of security proffered affords protection to the public body equivaent to a corporate
surety’s bond.

C. The provisons of subsections A and B shdl not gpply to the Department of Transportation.

8§11-72. Pur pose.

The providons of this artide supplement, but do not supersede, other provisons of law induding, but
not limited to, the State and Locd Government Conflict of Interests Act (§ 2.1-639.1 e s2q,), the
Virginia Governmental Frauds Act (§ 18.2-498.1 & seq.) and Artidles 2 (8§ 18.2-438 e sq.) and 3
(818.2-446 et s2q.) of Chapter 10 of Title 18.2. The provisons of this artide goply notwithstanding
the fact that the conduct described may not conditute a violation of the State and Locd Government
Conflict of Interests Act.

8§11-73. Definitions.
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Thewords defined in this section shdl have the meanings set forth below throughout this atide.

"Immediate family” shdl mean a gpouse, children, parents, brothers and sgers and any other
person living in the same household as the employee.

"Offidd responghbility” shal mean adminidrative or operaing authority, whether intermediate or
find, to initiate, goprove, disgoprove or otherwise affect a procurement transaction, or any dam
resulting therefrom.

"Pecuniary interet arigng from the procurement” shdl mean a persond interest in a contract as
defined in the State and Locd Government Conflict of Interests Act (8 2.1-639.1 & seq,.).

"Procurement transaction” shdl meen dl functions that pertain to the obtaining of any goods,
sarvices or condruction, induding description of requirements, sdection and solicitation of sources,
preparation and award of contract, and al phases of contract adminigtration.

"Public employeg’ shdl mean any person employed by a public body, induding dected officds or
gopointed members of governing bodies.

8§11-74. Proscribed Participation by employeesin procurement transactions.

Except as may be goedificdly dlowed by subdivisons A 2 and A 3 of § 2.1-639.11, no public
employee having officid responghility for a procurement transaction shdl participate in thet transaction
on bendf of the public body when the employee knows thét:

1.  The employee is contemporaneoudy employed by a bidder, offeror or contractor n+
volved in the procurement transaction; or

2. Theemployee, the employees partner, or aty member of the employegs immediate fam:
ily holds a postion with a bidder, offeror or contractor such as an officer, director, trustee, partner or
the like, or is employed in a cgpaaty invalving persond and subdantid particpation in the procure-
ment transaction, or owns or controls an interest of more than five percent; or

3.  Theemployeg, the employees partner, or ay member of the employegs immediate fam
ily has a pecuniary interest arisng from the procurement transaction; or

4.  Theemployee, the employeds partner, or ay member of the employeds immediate fam:
ily is negatiaing, or has an arrangement concarning, prospective employment with a bidder, offeror or
contractor.

811-75. Solicitation or acceptance of qgifts.

No public employee having offidd regponghility for a procurement transaction shdl soliat, demand,
accept or agree to acoept from a bidder, offeror, contractor or subcontractor any payment, loan,
subscription, advance, depost of money, services or anything of more than nomind or minimad veue,
present or promised, unless congderation of subdantidly equa or greater vaue is exchanged. The
public body may recover the vaue of anything conveyed in violaion of this saction.
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8§11-76. Disclosur e of subsequent employment.

No public employee or former public employee having offidd responghility for procurement transac-
tions shdl accept employment with any bidder, offeror or contractor with whom the employee or
former employee dedlt in an officd capacity concerning procurement transactions for a period of one
year from the cessstion of employment by the public body unless the employee or former employee
provides written natification to the public body, or a public officd if desgnated by the public body, or
both, prior to commencement of employment by thet bidder, offeror or contractor.

8§11-77. Giftsby bidders, offerors, contractors or subcontractors.

No bidder, offeror, contractor or subcontractor shdl confer upon any public employee having officid
responghbility for a procurement transaction any payment, loan, subscription, advance, deposit of
money, services or anything of more than nomina vaue, presant or promised, unless congderation of
subgantialy equd or gregter vaue is exchanged.

§11-78. Kickbacks.

A. No contrector or subcontractor shal demand or recave from any of his suppliers or his
subcontractors, as an inducement for the award of a subcontract or order, any payment, loan, sub-
scription, advance, deposit of money, sarvices or anything, present or promised, unless congderdion
of subgantidly equd or gregter vaue is exchanged.

B. No subcontractor or supplier shal make, or offer to make, kickbacks as described in this
section.

C. No peson ddl demand or recaive any payment, loan, subscription, advance, depodt of
money, sarvices or anything of vauein return for an agreement not to compete on a public contract.

D. If asubcontractor or supplier makes akickback or other prohibited payment as described in
this section, the amount thereof shdl be condusivey presumed to have been induded in the price of
the subcontract or order and ultimately borne by the public body and will be recoverable from both
the maker and recipient. Recovery from one offending party shdl not predude recovery from other
offending parties

8§11-78.1 Participation in bid preparation; limitation on submitting bid for
same procur ement.

No person who, for compensation, prepares an invitation to bid or request for proposd for or on
behdf of a public body shdl (i) submit abid or proposd for that procurement or any portion thereof
or (i) disdose to any bidder or offeror informetion concerning the procurement which is not available
to the public. However, a public body may permit such person to submit a bid or proposa for thet
procurement or any portion thereof if the public body determines that the exdudon of such parson
would limit the number of potentid bidders or offerorsin a manner contrary to the best interests of the

public body.
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8§11-79. Purchase of building materials, etc., from architect or engineer
prohibited.

A. No building materids, supplies or equipment for any building or sructure condructed by or
for apublic body shdl be sold by or purchased from any person employed as an independent con
tractor by the public body to furnish architectura or enginesring sarvices, but not congtruction, for
such building or dructure or from any partnership, assodiaion or corporation in which such architect
or enginer hasapersond interest as defined in § 2.1-639.2.

B.  No building maerids supplies or equipment for any building or structure condructed by
or for apublic body shdl be sold by or purchasad from any person which has provided or is currently
providing design sarvices gpeaifying a sole source for such materids, supplies or equipment to be usd
in such building or sructure to the independent contractor employed by the public body to furnish
architecturd or engineering sarvices in which such person has a pasond interest as defined in §
2.1-639.2.

C. Theprovisonsof subsections A and B shdl not goply in cases of emergency or for trans-
portation-rdated projects conducted by the Depatment of Trangportation and the Virginia Port
Authority.

811-79.1. Certification of compliancerequired; penalty for false statements.

A. Public bodies may require public employess having offidd responghility for procurement
transactions in which they partidpated to annudly submit for such transactions a written catification
that they complied with the provisons of thisatide.

B. Any public employee required to submit a certification as provided in subsection A of this
sction who knowingly mekes a false datement in such catification shdl be punished as provided in
811-80.

811-79.2. Misrepresentations prohibited.

No public employee having offiad responghility for a procurement transaction shal knowingly fasfy,
conced, or migrepresant a materid fact; knowingly make any fdse fictitious or fraudulent Statements
or representations; or meke or use any fase writing or document knowing the same to contain any
fdsg fictitious or fraudulent Satement or entry.

8§11-80. Penalty for violation.

Willful violaion of any provison of this atide dhdl conditute a Class 1 misdemeanor. Upon convic-
tion, any public employeg, in addition to any other fine or pendty provided by law, shdl fofet his
employment.



